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The Law Firm Network, founded some 30 years 

ago in 1989, is a strong non-exclusive associa�on 

of independent law firms from around the world 

whose principal lawyers have close personal and 

professional rela�onships. The Network has 

members in approximately 60 countries and we 

have an extended global network with quality law 

firms in 80 addi�onal countries.  

LFN Real Estate EU Practice Group | 2020/09/10

In this number, you will find interes�ng contribu�ons from 

Vietnam, Ireland, Luxembourg, Portugal, Poland and 

Spain.  

Enjoy the reading!

I am pleased to introduce the third number of TRENDS, the 

legal magazine conceived and created by the Real Estate 

group of lawyers of The Law Firm Network (LFN).

The LFN is a strong non-exclusive associa�on of 

independent law firms from around the world with 

members in approximately 60 countries with an extended 

global network with quality law firms in around 80 

addi�onal countries. 

The Real Estate group of LFN gathers lawyers of different 

jurisdic�ons opera�ng in all real estate fields.

During the first mee�ng of the group in Paris at the offices 

of Ydès AVOCATS last January, it has been decided to 

publish, periodically, a magazine with the aim of offering an 

overview of the most updated and relevant topics of the 

real estate market in several countries of the world.

The pandemic has not stopped the ac�vity of the Group!

We o�en meet through videoconferences during which we 

exchange informa�on about the respec�ve prac�ces in the 

relevant markets and ideas on how to be�er serve our 

clients and promote our services.  

Written by:

Giulia Comparini

Cocuzza & Associati Studio Legale, ITALY

Attorney-at-law

COCUZZAEASSOCIATI.IT
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A recurring client query in recent weeks, particularly 

in light of the recent circumstances arising from the 

COVID-19 pandemic and its consequent economic 

impact, has focused on the question as to when a 

contract for the sale of property becomes legally 

binding and therefore enforceable.  Firstly, this 

depends on the jurisdiction of the contract, as real 

estate contract law varies from state to state.  In 

Ireland, this particular matter is governed primarily 

by section 51 of the Land and Conveyancing Law 

Reform Act 2009 (“the 2009 Act”) and the Law 

Society's General Conditions of Sale (2019 Edition).

Sec�on 51 of the 2009 Act sets out the 

minimum formali�es for a legally 

binding real estate contract in Ireland.  

Firstly, the contract must be in wri�ng; 

sec�on 51 specifically prohibits the 

ins�tu�on of legal proceedings to 

enforce a contract for the sale of land 

unless the agreement is evidenced by a 

note or memorandum in wri�ng.  

Furthermore, the contract should at a 

minimum recite the full descrip�on and 

tenure of the subject property, the 

considera�on to be paid by the 

purchaser and the names of the par�es 

to the agreement.  Prudent conveyan-

cing prac�ce dictates that a contract 

should be dra�ed and specifically 

tailored to the property in sale, thereby 

disclosing all relevant ma�ers (such as 

occupa�onal tenancies, rights of way, 

charges secured against the property, 

etc.); this will put the purchaser and the 

purchaser's solicitor on no�ce of any 

specific ma�ers which affect the 

subject property, as required by the 

General Condi�ons of Sale.

IR
EL

A
N

D

Sec�on 51(3) of the 2009 Act is 

interes�ng; it provides that unless there 

is an express provision in the contract to 

the contrary, payment of a deposit in 

money or money's worth is not 

necessary for a legally enforceable 

contract.  It is common in cases where 

land or property is sold for a rela�vely 

small sum (e.g. the sale of a car parking 

space or a small plot of land), that the 

en�re purchase price is transferred in 

one single payment on closing the sale.  

Nevertheless, most contracts for the 

sale of property include a specific 

provision for the payment of a deposit 

and therefore, if applicable, the relevant 

deposit should be transferred by the 

purchaser to the client account of the 

vendor's solicitor when the purchaser 

signs the contract.  The deposit will 

then be held in the client account of the 

vendor's solicitor pending comple�on.

The next aspect to consider is whether 

the par�es involved have sufficient 

legal capacity to enter the contract.  

Any natural persons who are par�es to a 

contract for the sale of property must 

be over 18 and of sound disposing mind.  

The ques�on of capacity to contract in a 

commercial law context arises when 

registered companies enter into 

contracts, and there are a couple of 

issues which require considera�on.  

Firstly, it is important to ensure that any 

such corporate en�tles, which are party 

t o  t h e  c o n t r a c t ,  a r e  p r o p e r l y 

incorporated and duly registered with 

the Companies Registra�on Office or 

the equivalent authority in the relevant 

jurisdic�on of incorpora�on.  Secondly, 

the company must have the power to 

enter into the par�cular contract; this 

WHEN IS A REAL 
ESTATE CONTRACT 
LEGALLY BINDING
BHSM provides a brief synopsis of the Irish perspective   
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obliga�on on either the vendor or the 

purchaser at this stage and is paid on a 

“subject to contract” basis; therefore 

the booking deposit is fully refundable 

un�l such �me as a binding and 

enforceable contract is in place, and 

either party may walk away from the 

sale prior to that point.

By contrast, in an auc�on sale or in a 

private treaty sale which is 'off market' 

where there is no estate agent involved, 

then generally there is no booking 

deposit paid by the purchaser; the full 

amount of the contract deposit as 

specified by the terms of the contract 

(i.e. generally 10% of the purchase 

price) is usually paid directly to either 

the auc�oneer or the vendor's solicitor 

at the appropriate �me.

The next step is for the vendor's 

solicitor to dra� the contract, which is 

provided together with a copy of all 

relevant �tle deeds to the purchaser's 

solicitor.  The contract should be 

dra�ed specifically for the property in 

sale, and should disclose all relevant 

ma�ers rela�ng to that property, 

including evidence that the vendor has 

legal �tle to sell the subject property.

On reviewing the contract and �tle 

provided, the purchaser's solicitor is 

tasked with raising pre-contract 

queries, which may comprise an 

extensive set of queries depending on 

the complexity of the �tle rela�ng to 

the subject property.  The vendor's 

so l i c i tor  has  respons ib i l i ty for 

responding to the pre-contract 

enquiries, which may require providing 

clarity on certain aspects of �le or 

furnishing further documenta�on.

Once all pre-contract enquiries have 

been adequately dealt with by the 

vendor's solicitor, the purchaser is 

usually advised by his or her solicitor on 

all relevant aspects of the transac�on 

and whether the subject property has 

good marketable �tle.  If proceeding, 

the purchaser signs both parts of the 

contract, which are returned to the 

vendor's solicitor.  If buying at auc�on, 

the purchaser usually signs both parts of 

the contract in front of the auc�oneer 

as soon as the bid is accepted, and the 

contracts shall be immediately counter-

signed by the vendor or an agent on 

behalf of the vendor.

At this point, the purchaser is obliged to 

pay the balance contract deposit, if 

applicable, as per the terms of the 

contract.  In a sale by private treaty, 

usually the purchaser pays a 10% 

deposit of the purchase price to the 

vendor's solicitor on the signing of 

contracts ;  th is  i s  ca lcu lated in 

accordance with the booking deposit (if 

any) already paid to the estate agent.  

When buying at auc�on, generally the 

10% contract deposit is paid by the 

purchaser to the auc�oneer on signing 

contracts; the amount of the deposit is 

usually specified by a term of the 

contract.  However, as men�oned 

above, the lack of a deposit does not 

prevent the enforcement of a legally 

binding contract.

The next step is for the vendor to 

counter-sign the contract, which is then 

exchanged with the other party (i.e. one 

part of the executed contract, duly 

signed by both the purchaser and the 

vendor, is returned to the purchaser's 

solicitor) with the vendor retaining the 

other part of the executed contract.  

Once contracts are exchanged, there is 

a legally binding and enforceable 

contract in place, and all par�es to the 

contract are legally bound to complete 

the sale in accordance with the terms of 

the contract; in default, the par�es can 

be compelled to complete on foot of a 

court order for specific performance 

and a failure by the purchaser to 

complete may risk forfeiture of the 

contract deposit already paid.

However, par�es are generally free to 

nego�ate and agree any clause in the 

contract, provided the terms are not 

deemed to be i l legal ,  unfair,  or 

unenforceable.  Accordingly, for 

instance, the par�es may agree to 

include a special condi�on in the 

contract to the effect that either party 

may rescind the contract on the 

occurrence of certain events.  A 

common example is to include a special 

c o n d i � o n  r e  l o a n  a p p r o v a l  i n 

circumstances where the purchaser is 

securing a loan in order to finance the 

will be evident from the company 

cons�tu�on (formerly known as the 

company's memorandum and ar�cles of 

associa�on).  Thirdly, the persons 

signing the contract on behalf of the 

company must have sufficient authority 

to do so; again, this power should be 

c o n t a i n e d  i n  t h e  c o m p a n y ' s 

cons�tu�on.

A real estate contract may be between 

two par�es or more; usually, there are 

only two par�es involved (i.e. the 

vendor and the purchaser), although 

there may be mul�ple par�es to the 

c o n t r a c t  f o r  m o r e  c o m p l e x 

transac�ons.  Also, a nominated agent, 

trustee or a�orney may sign the 

Contract on behalf of a party if 

appointed for that purpose.  In this 

regard, the other party should ensure 

that the nominated agent, trustee or 

a�orney execu�ng the contract is in 

fact properly appointed, as this may 

subsequently cause difficultly in the 

event of a dispute and it is sought to 

enforce the contract against that party.

There are a number of stages involved in 

a conveyancing transac�on before a 

legally binding and enforceable contract 

are in place.  The ini�al phases of a 

property transac�on usually comprise 

as follows, which I will explain in further 

detail below:

    payment of booking deposit to estate 

agent;
    vendor's solicitor dra�s contract;
  purchaser's solicitor reviews the 

contract and �tle documents, and 

therea�er raises pre-contract enquiries, 

which must be dealt with by the 

vendor's solicitor;
  purchaser signs contract and pays 

balance deposit to vendor's solicitor;
     vendor counter-signs contract; and
     contracts exchanged.

In a sale by private treaty, when a 

purchaser's offer is accepted on a 

property, invariably the first step is for 

the prospec�ve purchaser to pay a 

booking deposit to the estate agent.  

This is usually a sum specified by the 

estate agent, which is held by the estate 

agent in trust on behalf of the vendor.  It 

should be noted that the payment of a 

booking deposit does not impose any 

1.
2.

3.

4.

5.
6.
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the Land and Conveyancing Law 

Reform Act 2009 requires that a real 

estate contract must be in wri�ng and 

must be signed by the party against 

which it is being enforced or an agent on 

their behalf.  Once contracts are 

exchanged, there is a legally binding and 

enforceable contract in place, and all 

par�es to the contract are legally bound 

to complete the sale in accordance with 

the terms of the contract.

Generally, the �meline for signing and 

exchange will differ depending on 

whether the property is sold at auc�on 

or by private treaty, and also depending 

upon the nature and complexity of the 

s p e c i fi c  t r a n s a c � o n .   O t h e r 

considera�ons for a binding contract 

are also con�ngent upon the specific 

terms of the contract and what is agreed 

between the par�es; therefore, it is 

impera�ve to obtain prior legal and tax 

advice before signing a contract for the 

sale of property.

purchase; such a clause generally 

en�tles either party to rescind a signed 

contract without any penalty or 

forfeiture of deposit in circumstances 

where a purchaser is unable to secure 

loan approval or drawdown within a 

certain date.

The purchaser's solicitor may also seek 

to retain control of the “Date of Sale”, it 

being noted that the Date of Sale, as 

defined in the Law Society's General 

Condi�ons, is not necessarily the date 

of the contract, but rather the date 

which the contract becomes binding on 

the par�es.  Accordingly, a purchaser 

who signs a contract and sends it to the 

vendor, is relying on the vendor to 

counter-sign the contract and complete 

the exchange.  In certain circumstances, 

there may be a delay between the date 

which the purchaser signs the contract 

and the date of exchange; and this 

leaves the purchaser in an unenviable 

posi�on if there is an undue delay prior 

to exchange.  Therefore, it may be 

worthwhile in certain instances to have 

a special condi�on in the contract to 

control the date of exchange or to 

s�pulate an alterna�ve method of 

exchange, such as for example where 

contracts are exchanged at a mee�ng in 

person or simultaneous exchange on 

comple�on.

The procedure for comple�on is set out 

in the contract and the Law Society's 

G e n e r a l  C o n d i � o n s  o f  S a l e .  

Comple�on of the sale is usually 

straigh�orward and should follow 

shortly a�er exchange of contracts.  

The Closing Date is defined in the 

contract and the General Condi�ons, 

which is either a specified date agreed 

between the par�es or five weeks from 

the Date of Sale, being defined as the 

date upon which the contract for sale 

becomes binding on all par�es.  If there 

is a legally binding contract in existence, 

and one of the par�es fails to complete, 

then there are certain op�ons available 

to the other party, such as ins�tu�ng 

l e g a l  p ro c e e d i n g s  fo r  s p e c i fi c 

performance, or rescinding the contract 

and withholding the deposit.

Therefore, in summary, sec�on 51 of Ph
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Written by:

Aidan McMahon

BHSM Solicitors, Ireland

Attorney-at-law

BHSM.IE 
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The Luxembourg real estate market, although limited in size, remains one of the 
most interesting and dynamic in Europe. 

   The political plan to double the 

resident population in the Grand-

Duchy, currently just over 600,000 

inhabitants, within the next 10 

years;

    The strong development of the 

University, both quantitative and 

qualitative, with the ambition to 

soon reach positions of excellence, 

also thanks to the considerable 

public financial resources;

   The regular turn-over of 

professionals working in European 

Institutions and banks from all the 

w o r l d  p r e s e n t  i n  t h e 

Luxembourgish financial centre; 

this element makes the short and 

med ium- te rm ren ta l  marke t 

extremely interesting, in which 

demand remains constantly higher 

than supply;

      a credit environment extremely 

collaborative with investors, based 

o n  d e c a d e s  o f  s u c c e s s f u l 

partnerships (see below);

b e i n g  a  n a t i o n  w h e r e 

investment funds, banks and 

research play a role of primary 

impo r tance ,  t he  coun t r y  i s 

attracting more and more investors 

and customers from China, Russia 

a n d  t h e  A r a b  c o u n t r i e s . 

Luxembourg is the only country in 

Europe to have recognized Islamic 

finance and has 5 Chinese banks 

among the largest in the world;

   a constantly growing price 

dynamics, in which the structural 

element definitely prevails over the 

speculative one;

t h e  m a i n  p r o j e c t s  j u s t 

completed are the construction of a 

University Town in Esch / Belval 

which will host about 40,000 

students; the renovation of the 

h i s t o r i c  c e n t e r ,  w i t h  t h e 

cons t ruc t ion  o f  p res t ig ious 

properties and a Lafayette gallery; 

new industrial centres throughout 

the country; the construction of a 

new big Auchan shopping center 

a n d  t h e  n e w  S t a d i u m ;  t h e 

expansion of European institutions 

and the construction of various 

logistics centres.

Real Estate Investments with a 

minimum return of 3% on leases 

and an average of 20% on real 

estate projects;

Simple and quick procedures for 

opening companies and bank 

accounts;

S u p p o r t  f r o m  b a n k i n g 

institutions for projects, with the 

possibility of obtaining financing up 

to 100% with just 30% of housing 

sold on paper, given that the market 

is somewhat restricted and the 

banks are well aware of the 

potential of the various projects. Of 

fundamental importance is the 

possibility of being able to sell on 

project, therefore before starting to 

build;

Times of obtaining building 

permits from 6 months to 1 year 

based on the complexity of the 

project;

Tax and financial advantages, 

with the possibility of creating 

h o l d i n g  c o m p a n i e s  f o r  t h e 

management of real estate assets;

Registration fees from 7% to 

10% with particular advantages for 

real estate speculative operations 

with reduced rates;

3% subsidized VAT on sales of 

new buildings and renovation;

VAT rates among the lowest in 

Europe, with a maximum rate of 

17%;

The rate applied to property 

gains is around 30%;

Residential property prices in 

the best areas ranging between 

10K and 18K euros per m2; rent of 

offices between 35/37 to 50 euros 

per m2;

The main elements of 

dynamism are the 

following:

1.

2.

3.

4.

5.

6.

7.

We list below other 

factors that integrate 

the positive chara-

cteristics of our market:

A.

B.

C.

D.

E.

F.

G.

H.

I.

J.
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Growth of the regular real estate 

sec to r  i n  recen t  years  and 

continuously increasing;

Numerous ongoing and future 

projects;

Pro active market focused on 

investors from emerging countries, 

hi tech, logistics and research, as 

well as banks and investment 

funds;

Very rapid market: investment 

times regardless of the amounts 

are very fast, due to the presence of 

local investors with ample financial 

capacity.

Thanks to the intelligent attitude of 

the authorities and of the citizens, 

the pandemic has only marginally 

affected the Grand-Duchy and it 

can be said that the level of 

economic activity is practically 

unchanged. Luxembourg is still the 

second richest country in the world 

after Qatar in terms of GDP pro 

capite.

Obviously, it must be added that in 

such an interesting but also quite 

protected market it is essential to be 

supported and assisted by high 

level professional structures with a 

deep and long-lasting experience. 

N.

K.

L.

M.

Written by:

Maurizio Zanella

HOOGEWERF & CIE, Luxembourg

Attorney-at-law

HOOGEWERF.LU
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to interpret the law. Such situa�on 

neither promoted the legibility of the 

law and nor facilitated the investment 

and construc�on process.
Current ly,  a  cata log of objects 

construc�on of which  requ i res 

no�fica�on to the architectural-

construc�on authority has been 

introduced. The current wording of the 

provision specified the construc�ons 

exempted from the obliga�on to obtain 

a building permit decision, without 

specifying whether the construc�on is 

subject to no�fica�on. The catalog of 

construc�on works that require a 

no�fica�on instead of a building permit 

h a s  a l s o  b e e n  s u p p l e m e n t e d .  

Exempted from the obliga�on to obtain 

a building permit are, among others, 

house terraces with a surface area of up 

to 35 m².
The changes introduced in this respect 

should make it easy to find out what 

formali�es must be fulfilled by the 

investor in the investment process.
Moreover, it has been clarified that the 

consent of the architectural and 

construc�on administra�on body will 

n o t  b e  r e q u i r e d  b o t h  f o r  t h e 

construc�on of installa�ons (excluding 

gas) inside and outside the building in 

use. The purpose of this change was to 

The main changes that have been 

introduced relate to:
introduc�on of a catalog of 

investments conducted on the basis of a 

permit, no�fica�on and without any 

formali�es,
facilita�ng the connec�on of new 

investments to gas, electricity, hea�ng, 

water and sewage networks, 
limita�on of the period for the 

annulment of the construc�on permit, 
determina�on as to who is and is 

not a party to the investment process,
introduc�on of a new construc�on 

project

New Investment Catalogue

Currently, the law has eliminated 

interpreta�on doubts in which cases 

the investor may build without the need 

to obtain a permit, basing only on the 

construc�on no�fica�on or without any 

formali�es. So far, in order to determine 

whether certain construc�on works 

require a construc�on permit, the 

no�fica�on whether they are exempt 

from these obliga�ons required an 

a n a l y s i s  o f  A r � c l e  2 9  o f  t h e 

Construc�on Law and references to 

Ar�cle 30 of the Construc�on Law. 

Consequently, it was difficult to read 

them without a good knowledge of how 

e l i m i n a t e  d o u b t s  w h e t h e r  t h e 

exemp�on from the building permit and 

the no�fica�on also applies to the 

sec�on of the internal installa�on going 

outside the building. Undoubtedly, this 

solu�on is beneficial for the investor.

Changes in the implementation of 
power, gas and district heating 
connections

The legisla�on entering into force 

s h o u l d  f a c i l i t a t e  t h e  e ffi c i e n t 

connec�on of new investments to gas, 

electricity, hea�ng, water and sewage 

networks. Time limits have been 

introduced for companies to issue 

condi�ons for connec�on to the water 

and sewage network. The legislator 

h ave  i n t ro d u ce d  d e a d l i n e s  fo r 

enterprises to issue condi�ons for 

connec�on to the water and sewage 

network. Thus, for single-family 

residen�al buildings, the deadline for 

issuing condi�ons for connec�on to the 

water and sewage system is 14 days, 

and for other investments - 30 days. In 

order to enforce the �meliness of 

issuing terms and condi�ons of 

connec�on to the network by water 

supply and sewage companies, a 

penalty payment of PLN 500 per each 

MAJOR CHANGES
TO THE CONSTRUCTION LAW

  IN POLAND

PO
LA

N
D

On 19 September 2020, the amendment to the 

Construction Law came into force. According to 

the justification of the draft act, the necessity to 

introduce changes in the act of 7 July 1994 

Construction Law resulted from the need to 

simplify and accelerate the investment and 

con-struction process and to ensure greater 

stability of the decisions taken. 

1.

2.

3.

4.

5.
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day of delay is envisaged for companies. 

There is also a clear ban on water and 

sewage companies from charging a fee 

for issuing technical condi�ons for 

network connec�on, as well as for 

upda�ng, changing or transferring them 

to another en�ty, accep�ng the 

connec�on, connec�ng to the water 

and sewage network or for any other 

related permits issued by that company. 

The condi�ons for connec�on to the 

network issued by a water supply and 

sewerage undertaking shall be valid for 

2 years. 

New time-limits for annulment of 
the building permit decision

In accordance with the regula�ons 

previously in force, the decision on the 

building permit could be annulled 

prac�cally at any �me even a�er the 

building has been constructed and 

used. Currently, if e.g. the construc�on 

has been completed, but the building 

permit has been declared invalid 

a � e r w a rd s ,  t h e  a rc h i t e c t u r a l -

construc�on administra�on body is 

obligated to consider the original 

applica�on for a building permit (which 

is the basis for issuing the decision, but 

which was later eliminated from legal 

circula�on) and issue (or refuse to issue) 

the building permit. It will not be 

possible, however, to declare the permit 

decision invalid if five years have passed 

since its delivery or announcement. 

According to the jus�fica�on of the Act, 

5 years is considered sufficient to 

ascertain possible irregulari�es in the 

decision on the construc�on permit. 

This period will be counted from the 

date of delivery or announcement of the 

building permit decision. In this way, the 

durability of the administra�ve decision 

will be strengthened, which, from the 

investor's point of view, will mean 

greater certainty of economic turnover.

Amendment of the definition 
defining the parties to invest-
ment proceedings

In accordance with the previous 

wording of the Act, the area of influence 

of the object was the area designated in 

the vicinity of the construc�on object 

on the basis of separate regula�ons, 

int roduc ing  restr ic�ons  on the 

development related to the object, 

including the development of the area. 

Due to the amendment of the Act, the 

par�es to the proceedings on the 

construc�on permit are, apart from the 

investor,  the owners,  perpetual 

usufructuaries or managers of the real 

property located in the area of impact of 

the designed object. The expression "in 

development" has been deleted from 

the defini�on of the area of influence of 

the object. Thus, according to the new 

defini�on, the area of influence of an 

object is the area designated in the 

vicinity of the construc�on object on 

the basis of separate regula�ons, 

int roduc ing  restr ic�ons  on the 

development of this area related to this 

object. This change is to cause the 

investor to be a party in the proceedings 

for gran�ng the building permit. 

Owners (perpetual usufructuaries and 

managers) of the neighboring real 

estate will be par�es to the proceedings 

only if it is indicated that the proposed 

investment will result in restric�ons on 

the possibility of development of the 

neighboring real estate (and not 

because the facility will introduce any 

subjec�ve nuisance).

Changes in the construction 
project

In order to precisely define the scope of 

responsibility of the designer and 

admin ist ra�ve bodies ,  the  new 

regula�ons provide for the division of 

the construc�on design into a plot or 

l a n d  d e v e l o p m e n t  p r o j e c t , 

architectural-construc�on project and 

technical design. In the opinion of the 

legislator, the dis�nc�on between the 

elements of the building design which 

will be subject to verifica�on by the 

administra�on body and the elements 

for the correct prepara�on of which 

only designers will be responsible, will 

make the issuance of a building permit 

decision, or the acceptance of the 

applica�on together with the design, 

more efficient and faster. In addi�on, it 

is an�cipated that the division of the 

construc�on project will result in a 

reduc�on in the burden on architectural 

and construc�on administra�on bodies 

and will enable faster prepara�on of 

design documenta�on to the extent 

necessary to obtain a building permit 

decision.
The current system did not take into 

account the specifics of preparing a 

construc�on project. At the stage of 

issuing a building permit or accep�ng a 

project applica�on, the authority does 

not verify detailed design solu�ons. The 

en�re construc�on project is subject to 

approval, while the authority only 

c h e c k s  t h e  c o m p l i a n c e  o f  t h e 

construc�on project with the local law, 

the compliance of the plot or land 

d eve l o p m e n t  p ro j e c t  w i t h  t h e 

regula�ons and the completeness of the 

project before issuing the building 

permit decision. It is therefore pointless 

to require the complete construc�on 

project to be a�ached to the building 

permit applica�on or to be submi�ed 

with the project. From now on, the 

building permit applica�on will be 

accompanied only by three copies of the 

p l o t  o r  l a n d  d e v e l o p m e n t  o r 

architectural-construc�on design. The 

technical design is not approved in the 

building permit decision; therefore, it is 

not a�ached to the building permit 

applica�on. Limi�ng the number of 

copies of the design a�ached to the 

applica�on for a building permit 

decision is aimed at simplifying the 

obliga�ons of the par�cipants of the 

investment and construc�on process in 

this respect and streamlining the 

procedure of approving the plot or land 

d e v e l o p m e n t  p r o j e c t  a n d  t h e 

architectural-construc�on project in 

the building permit decision. The Act 

introduces a transi�onal period, 

according to which projects prepared 

under the exis�ng rules may be 

enclosed for another year.

Legal basis:
ź Act of 7 July 1994, Building Law 
ź Act of 13 February 2020 amending the Act - 

Building Law and certain other acts
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public finances, Portugal enacted 

its Non Habitual Resident regime 

(NHR) as an additional tax driven 

tool to attract foreign investment.
The Non Habitual Resident regime 

aims to attract to Portugal, non-

resident professionals, qualified in 

legally listed activities regarded as 

high added value, as well as 

beneficiaries of pensions obtained 

abroad.

The NHR is intended for citizens, 

Portuguese or foreigners, who, 

having the ability to take up civil 

residency and not having been tax 

resident in Portugal  for  the 

immediately preceding five years, 

come to take up tax residency in 

this country.
Tax residency is acquired, residing 

183 days (consecutive or not) in 

Portugal in any period of 12 months 

starting or ending in the relevant 

civil year; or having resided for less 

than 183 days, having a home at 

any day of the mentioned period of 

12 months, which at any time, 

ev i dences  t he  i n t en t i on  o f 

maintaining and occupying it as the 

usual place of residence and a 

center of worldwide conduit of the 

applicant's interest.

Mechanically, the applicant must 

first secure legal entitlement to a 

dwel l ing,  namely by way of 

purchase, rental or in any other 

lega l  means of  occupat ion, 

enabling demonstration of capacity 

to reside in Portugal and make it the 

center of conduit of its worldwide 

interests.

Initially, the applicant secures full 

Portuguese tax residency. 

By doing so – even i f  on ly 

temporar i l y  –  the app l icant 

b e c o m e s  e x p o s e d  t o  f u l l 

Portuguese income tax rules on its 

worldwide income. Thereafter, the 

applicant secures of the status of 

Non Habitual Resident (NHR) 
The application for registration, as 

a non-habitual resident, must be 

made until March 31, inclusive, of 

the year following that in which he 

becomes resident in Portuguese 

territory.
The  NHR i s  a  one  off ,  t en 

consecutive year grant, non-

extendable, starting from the year, 

inclusive, of the registration as a tax 

resident in Portuguese territory.
It is emphasized that the right to be 

taxed as a non-habitual resident, in 

each year of the aforementioned 10 

year period, depends on being, in 

that year, considered a resident in 

the Portuguese territory. 
Taxation of the income obtained in 

P o r t u g a l  o f  c a t e g o r i e s  A 

(employment income ) and B 

(professional and self-employment 

income) in activities legally listed as 

of added value, by non-habitual 
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Portugal comprises a platform of  
connection, par excellence, not 
only with Europe, as a Member 
State of the European Union (EU), 
but also with the sovereigns which 
were in time its former colonies, 
namely, Brazil and the so-called 
African Portuguese Speaking 
Countries (PALOP), that is, Angola, 
Guinea-Bissau, Cape Verde, São 
To m é  a n d  P r í n c i p e  a n d 
Mozambique.

Portugal benefits from an extensive 

network of Conventions for the 

Elimination of Double Taxation 

(CDT), which include Macau, a 

former possession in China,
Worldwide sovereign competition 

in attracting inward investment has 

been, and remains, a given within 

the tools of use – inter alia, grant 

d r i ven  o r  res idency  d r i ven 

investment enticement – tax 

competit ion is a recourse of 

generalized and wide ranging use. 
Almost a decade ago – in 2012 - 

whilst addressing a European 

Union bailout of its distressed 

Portugal has been adopting, for over the last ten years, 

a set of fiscal measures in order to increase its 

competitiveness and attract foreign investment.



279 005 property transactions, 266 

617 were transacted by initial 

nonresidents a considerable 

number  o f  wh ich  under  the 

programs of  NHR and/or golden 

visa.
Portugal represents a host country 

with a prominent position on the 

international tax map. The NHR and 

Golden Visa programs, among the 

portfolio of its competitive tax tools, 

have evidenced to be substantial 

drivers in propelling Portugal's real 

estate market.

pressure, the Portuguese State 

Budget for 2020 created a 10% rate 

on these earnings, applicable for 

NHR's applied for after the coming 

into force of this 2020 budget. 
Where does all of the foregoing fit 

with the real estate market in 

Portugal?
Entirely as the NHR has curiously 

evidenced to be a real estate 

investment driver, as a substantial 

part of the NHR's are well off 

individuals who invested in real 

estate both in acquisition for self 

use as well as in investment in real 

estate development.
Allied with the program of civil 

r e s i d e n c e  b y  i n v e s t m e n t , 

commonly designated as Golden 

Visa, the NHR regime has given 

impetus to foreign investment in the 

Portuguese real estate market 

working as true real revenue tax-

engine.
Since the inception of these 

programs – 2012  to 2017 – and 

linked with these, € 15 000 million 

were invested in property. As a 

result, of the € 4 335 million income 

injected in the tax coffers from the 

programs, € 3 938 million arose 

from direct acquisition of property. 
In 2017 alone – last year of full 

available statistics – in a universe of 

residents in the Portuguese 

territory, is levied at a special rate of 

20%, .
Employment income der ived 

abroad by a NHR in Portugal is 

exempt, in Portugal if the exemption 

method applies, as long as any of 

the following conditions are met:
a) Such income is taxed in the other 

contracting state of source, in 

accordance with an agreement to 

eliminate double taxation entered 

into by Portugal with that State; or
b) Such income is taxed in the other 

country, territory or region, in cases 

where there is no agreement to 

e l i m i n a t e  d o u b l e  t a x a t i o n 

celebrated by Portugal, 
provided that the income, is not to 

b e  c o n s i d e r e d  o b t a i n e d  i n 

Portuguese territory.
Capital gains derived from property 

located outside Portugal, as well as 

a n y  r e n t a l  i n c o m e  d e r i v e d 

therefrom, will be exempt of tax in 

Portugal, provided such income is 

foreseen to be taxable in the 

country of source under double 

taxation convention with Portugal. 
By way of interest it is worth also pin 

pointing that NHR further grants 

income tax exemption on pensions 

derived and paid by a country other 

than Portugal. Given international 

Ph
ot

o 
b

y:
 N

ic
k 

Ka
rv

ou
ni

s

Afonso Barroso 

AMSA.PT

Attorney-at-law
Abreu & Marques e Associados, PORTUGAL

Mariana Oliveira Monteiro  

AMSA.PT

Attorney-at-law trainee
Abreu & Marques e Associados, PORTUGAL

14



Once again, the real estate 

sector surprises us (as it 

always has, and many 

times already). As in the 

past, it reinvents itself. 

Gone are the months in 

which the real  estate 

m a r k e t  h a s  s e e n  i t s 

heartbeat, its rhythm, 

slowed down, without 

ever stopping. That is its 

m a g i c ,  i n  w h i c h  i t 

c y c l i c a l l y  s e e k s  t o 

reinvent itself and new 

horizons of action. Now it 

is time to return with 

more strength. Now the 

real estate takes again its 

rhythm and, the question 

we ask ourselves is: what 

will be this new rhythm, 

or rather, what rhythm 

will we march to?

After a spring in which the fear of 

real estate investment has been 

constant, there have been many 

elements that have made investors 

more cautious, both national and 

foreign, both at a private level 

(domestic investment), and at a 

corporate level, whether through 

large investment funds (SII), 

Socimi or small capital entities. But 

has this feeling been true, or has it 

simply been a mirage born of the 

fear of uncertainty, the fear of not 

SP
A

IN

complying with the business plan? 

In reality it can be a mix. It is true 

that the stock markets have been 

a ff e c t e d  a n d ,  w i t h  t h e s e , 

investments have been affected at 

a macroeconomic level. In a 

microeconomy (domestic), the 

rea l i t y  has  been somewhat 

different,  since the focus of 

individual investment has allowed 

the real estate market to be 

maintained during these months 

and, with i t ,  macroeconomic 

investment has been affected to 

change its focus. Where before 

there was investment in residential 

property in the first metropolises 

(urban area), the market moved 

towards residential investment in 

second homes or, in other words, 

investment in residential property 

outside the large metropolises, 

where green and open gardens 

were what the investor was 

anxiously looking for. From the 

social abnormality experienced in 

the face of a total or partial limitation 

of mobility, the need to seek air, to 

FROM BRICK SELLING  
 BUYING TO AIR
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have space, resurfaced. Thus, the 

top in real estate sales in the past 

months were the first floor with 

garden, penthouses or homes with 

a terrace. After all, space. We went 

from selling brick, to buying space. 

As always, the need is what marks 

the market. The space and the air 

have been those that have allowed 

all those houses that were waiting 

for investment, to be relaunched. 

But that has not been only the result 

of the need, but the bank has 

helped a little. The need to move 

capital, money, has been the axis to 

join the need to buy with the need to 

finance, allowing to circulate, as far 

as possible, money and with it, 

investment.
What have been the effects of this 

movement towards the green? 

That the big investors are again 

going to where the market is? That 

they will be taking up plots of land 

outside the cities, reinvesting in 

single-family developments? That 

d e v e l o p e r  w i l l  a d a p t  t h e i r 

architectural project to provide a 

portfolio with the needs of the 

market ?

But this has not only been the new 

heartbeat of the real estate market, 

there has been another one that 

has started to take pace. If at a 

private or domestic level the 

investment was focused on finding 

open spaces; at a business level 

the needs were focused on finding 

logistic land and, in the same way, 

commercial land. Logistic land to 

cover the needs of companies to be 

c l ose r  t o  t he i r  consumers . 

Commercial land, to provide the 

population with large commercial 

spaces, with open spaces, green 

and w i th  more  recreat iona l 

offerings, to meet the needs and 

demands of the market. 
Given these market movements in 

the search for open spaces, both at 

the level of housing, at the level of 

leisure and at the business level; 

the investment of the real estate 

sector has been aimed at finding 

these types of products, which fit 

the current needs and, in the face of 

a possible return to the limitation of 

movement, will be its greatest 

value.
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It seems one of the first 

q u e s t i o n s  a s k e d  b y 

foreigners coming into 

Vi e t n a m ,  c a n  I ,  a s  a 

foreign,  own land in 

Vietnam? The answer, by 

and large, is no, but it is 

s t i l l  wo r t h  a  lo ok  t o 

understand the nuances 

and the possibilities for a 

foreigner to come into the 

country and impose his 

philosophies of private 

land ownership  on a 

country steeped in  a 

history of communal land 

ownership. Reminiscent, 

r e a l l y ,  o f  w h a t  t h e 

Europeans did to the 

Indians in America, but 

that's a personal pique 

that I won't explore here.

According to the Constitution of 

Vietnam, land is a "public property" 

that comes under the "ownership of 

the entire people represented and 

uniformly managed by the State." 

It's in the Constitution. Individual 

land ownership isn't part of the plan 

™

here, and anyone looking to come 

in and own their slice of the country 

simply has to resolve themselves to 

that fact. Even Vietnamese citizens 

don't "own" land, rather they are 

allowed "land use rights" which give 

them the right to occupy and 

develop the land as well as a right of 

inheritance that passes to their 

heirs. It is, in essence, fee simple 

though the State retains the right to 

repossess the land for purposes of 

national security, national defense, 

and socio-economic development 

so long as the repossession is done 

pub l ic ly,  t ransparent ly,  and 

accompanied by compensation to 

those who currently enjoy the land 

use rights.

That's the primary right, then, the 
land use right, that gives the holder 
a sort of perpetual use of the land 
for which she possesses such 
rights. She can develop and use 
that land for whatever legal 
purpose she so desires, including 
the lease of land to foreigners, 

within limits, though not the free 
transfer of all her land use rights. 
What, then, can foreigners own?

Foreigners can lease land from the 

Government or from individuals 

possessing land use rights. Such 

leases are limited to fifty years in 

duration, a term which may be 

renewed upon agreement, but not 

automatically. This is, essentially, 

the form taken by the home 

"ownership" scheme which was 

announced a few years ago that 

allows for foreigners to have a fifty 

year interest in an apartment or 

villa. Foreign individuals cannot, in 

their own capacity, enjoy land use 

rights other than for lease.
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and land-attached assets under 

their ownership at credit institutions 

which are licensed to operate in 

Vietnam;
 5. To contribute land use rights and 

land-attached assets under their 

o w n e r s h i p  a s  c a p i t a l  f o r 

cooperation in production and 

business with organizations, 

individuals, overseas Vietnamese 

or foreign-invested enterprises in 

accordance with law.

If the enterprise becomes a 100% 

foreign owned enterprise through 

conversion by share purchase or 

M&A, then the rights of that 

enterprise will become as follows:
 1. The rights to use and enjoy the 

land and legal obligations attached 

to such use;
 2. To transfer land use rights and 

land-attached assets under their 

ownership during the land use 

term;
 3. To lease and sublease land use 

rights and land-attached assets 

under their ownership within the 

land use term;
 4. To mortgage land use rights and 

land-attached assets under their 

ownership at credit institutions 

which are licensed to operate in 

Vietnam within the land use term;
 5. To contribute land use rights and 

land-attached assets under their 

o w n e r s h i p  a s  c a p i t a l  f o r 

cooperation in production and 

business within the land use term.
FIEs, then, have a limited right to 

control a portion of the land use 

rights allowable to citizens. Though 

previous versions of law allowed a 

more liberal transfer of land use 

rights, the current laws are clear. 

FIEs cannot fully control land use 

rights. This land control philosophy 

is understood if one comprehends 

the  idea o f  communal  land 

ownership. The people own the 

land and it is the State that 

manages it. Not even locals "own" 

land individually, and for foreigners 

to have the same rights as the 

citizens in land use would be to 

violate the idea that the citizens of 

Vietnam are the ones who actually 

own the land.

So, know this, neither foreign 

individuals nor FIEs can own land in 

Vietnam. That is the end all truth of 

the matter. They may possess 

many of the land use rights that 

citizens and domestic enterprises 

possess, but even in the case of a 

conversion from a joint venture to a 

100% foreign owned enterprise, 

the land ownership does not fully 

convert in favor of the foreign 

owners.

The situation is slightly different for 

investors, however. For investors 

who are seeking to develop 

investment projects, the term can 

be extended to seventy years if 

their project requires a large capital 

investment and recoupment of 

which is termed slow, or the 

investment is in areas that have 

socio-economic difficulties.

Except for in cases of infrastructure 

development and a few other large 

scale development projects, most 

investment projects involving land 

use r igh ts  a lso  invo lve  the 

establishment of an enterprise of 

some sort. If a foreigner owns part 

or all of that enterprise, then the 

enterprise is deemed a Foreign 

Invested Enterprise, or FIE.

Under the old laws--revised in the 

last few years--a domestic investor 

could contribute his or her land use 

rights to a company as a form of 

c a p i t a l  c o n t r i b u t i o n .  T h a t 

con t r ibu t ion  wou ld  then  be 

converted into a shareholding 

position in the enterprise. If the 

enterprise is a joint venture then the 

enterprise will be limited in its uses.

In essence, such an enterprise 

would be allowed to:
 1. To transfer land use lights and 

land-attached assets under their 

ownership;
 2. To lease land use rights and 

land-attached assets under their 

ownership in  case of  being 

allocated with land use levy by the 

State and to sublease land use 

rights and land-attached assets 

under their ownership in case of 

being leased land with full one-off 

rental payment for the entire lease 

period by the State;
 3.To donate land use rights to the 

S ta te  and  commun i t i es  fo r 

construct ion of  faci l i t ies for 

common public interests of the 

communities and donate land-

attached gratitude houses in 

accordance with law;
 4. To mortgage with land use right 
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