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Founded some 30 years ago, LFN is a global network 

of strong independent corporate law firms, 

membership, one per country, based on Word of 

Mouth Recommenda�on of new Members, spread 

across the world with Members in over 50 

jurisdic�ons & well established professional service 

connec�ons in just about every country, has a 

proven ability to provide a seamless cross-border 

service.

In this issue you will read our contribu�ons from 

Argen�na, Germany, Ireland, Spain and Vietnam. We 

hope you will find these relevant and interes�ng…….. 

and enjoyable! Please contact me, Peter, Monika and 

Rafael if we can assist you in any way.

As the outgoing Execu�ve Director, passing over my 

task to Rafael  Truan Blanco ( rafaeltb@tc-

abogados.com) in the New Year, I am delighted to 

introduce the FIRST of our on-line Magazines on 

Insolvency & Reconstruc�on, introducing you to our 

Co-Chairs, Peter Krarup pk@mazan�.dk who 

handled the major Danish Insolvency Se�lement, of 

Arnold Busck, booksellers and Monika Lorenzo-

Perez MLorenzo-Perez@brownrudnick.com who 

prac�ces out of London who chair this Prac�ce 

Group which meets virtually every month or so.

Insolvency has exploded, literally, as a direct 

consequence of Covid 19 - but much more important, 

Restructuring, following insolvency, will now be 

mushrooming . As with the Spanish Flu pandemic a 

hundred years ago, the world will emerge, more or 

less, intact  some�me in the foreseeable future when 

vaccines or whatever is the prac�cal solu�on arrives.  

Then the real and vast task of Restructuring will 

commence. It will involve all sorts of new measures – 

regula�ons, statutes, decided case law; it will be local 

and it will be cross-border and it will be interna�onal. 

The needs and opportuni�es - for those capable & 

energe�c, competent & visionary – in sor�ng out and 

taking advantage - will be legion. 

The Law Firm Network www.LFNGlobal.com, 

through its Insolvency & Restructuring Prac�ce 

Group along with its Real Estate Prac�ce Group, is 

perfectly placed to assist.  
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However, given the economic crisis that 
followed the pandemic more and more 
companies started to consider filing for, 
or going into, some kind of insolvency 
proceeding. They are regarded as viable 
solu�ons to their ever increasing losses 
and debt, and some already consider 
that the number of (post pandemic) 
insolvency proceedings may increase 
up to 600%. 

is not obtained, the agreement is 
binding among the par�es, unless 
otherwise expressly agreed. 

The Bankruptcy Law also regulates a 
judicial  voluntary reorganiza�on 
procedure requested by the debtor in 
distress. Under the reorganiza�on 
procedure, the debtor will a�empt to 
nego�ate and arrange a payment 
agreement with its creditors, in order to 
restructure its debts, recover its 
financial stability and therefore avoid 
i n s o l ve n c y.  Up o n  fi l i n g  of  t h e 
reorganiza�on proceedings, the court 
appoints a  receiver and al l  the 
proceedings in connec�on with pre-
pe��on unsecured monetary claims 
against the debtor are automa�cally 
stayed and the venue of all such 
proceedings are consolidated at the 
court hearing for the reorganiza�on 
proceedings. 

During the reorganiza�on procedure, 
the debtor will keep the administra�on 
of its business. All creditors whose 
credits are prior to the debtor's filing for 
reorganiza�on must request the 
recogni�on of its credits before the 
reorganiza�on Judge. Once they are 
formally recognized as creditors, they 
will be allowed to nego�ate the 
payment agreement proposed by the 
debtor. If the payment agreement is 
approved by certain majori�es of 
creditors and complies with the 
Bankruptcy Law requirements, the 
reorganiza�on Judge should approve 
and endorse such payment agreement. 
The effects of the payment agreement 
will reach all exis�ng credits at the �me 
of the debtor's filing for reorganiza�on. 

Finally, the Bankruptcy Law provides for 
a bankruptcy procedure. The aim of this 
procedure is to liquidate the debtor`s 
assets in order to pay its credits. The 
b a n k r u p t c y  p ro c e d u re  c a n  b e 

Argen�ne law provides for three 
possible reorganiza�on or insolvency 
proceedings: ( i )  an out-of-court 
reorganiza�on procedure known as 
A P E  ( S p a n i s h  a c r o n y m  f o r 
p r e c a u � o n a r y  r e o r g a n i z a � o n 
agreement); (ii) a judicial reorganiza�on 
procedure; and (iii) a bankruptcy 
procedure. 

The Argen�ne Bankruptcy Law No. 
24,522 (the "Bankruptcy Law") sets 
forth the possibility for the debtor to 
reach a payment agreement with its 
creditors under an out-of-court 
reorganiza�on procedure known as 
APE. 

Under the APE, the debtor freely 
nego�ates the payment agreement 
with their creditors, and the unsecured 
creditors may be classified in different 
classes with different restructuring 
proposals. If the payment agreement is 
approved by certain majori�es of 
creditors and complies with the 
Bankruptcy Law legal requirements, it 
must then be filed with the court for its 
approval and endorsement. The effects 
of the payment agreement will reach all 
exis�ng credits at the �me of the 
agreement. Even if a court endorsement 

5

A
R

G
EN

TI
N

A

INSOLVENCY
PROCEEDINGS 
IN ARGENTINA 
UNDER 
COVID -19 

Ph
ot

o 
by

: R
a

fa
el

 L
eã

o 
/U

N
SP

LA
SH

/

Photo by: Sasha • Stories /UNSPLASH/



as requested, but declared that the 
formal �me limit for challenging the 
agreement was suspended.⁴ 

It is worth no�cing, that in spite of these 
recent developments all procedural �me 

limits are s�ll suspended and they can 
be subject to rescheduling by each 
judge, on a case by case basis. 

authorized the Courts of Appeals to add 
to the list of ma�ers that the lower 
courts could consider, provided they 
could do so on a paperless and fully 
digital fashion. 

On 12 May the Commercial Court of 
Appeals authorized (i) the digital filing 
for reorganiza�on proceedings; and (ii) 
the gran�ng of orders for relief in 
ongo ing  jud ic ia l  reorgan iza�on 
proceedings, among a few other filings 
and processes. 

As from that date, there have been at 
l e a s t  t w o  d i g i t a l  fi l i n g s  f o r 
reorganiza�on proceedings, and at least 
t w o  re s o l u � o n s  re g a rd i n g  t h e 
commencement of reorganiza�on 
processes ³ . 

In one of these reorganiza�on processes 
opened as a result of the Commercial 
Court of Appeals authoriza�on, for the 
first �me in Argen�na the trustee was 
appointed by the court via Zoom for all 
the par�es to be able to par�cipate of 
the appointment. 

Finally, by the end of May, another 
debtor under reorganiza�on (who had 
reached the required majori�es for a 
reorganiza�on agreement) requested 
the court to formally no�fy to the 
par�es involved that an agreement had 
been reached. The court accepted to do 

requested by the debtor or by any of his 
creditors, or even begin because of the 
debtor's failure to comply with the 
payment agreement reached under the 
reorganiza�on procedure. Under the 
umbrella of a bankruptcy procedure, the 

d e b t o r  l o s e s  c o n t r o l  o f  t h e 
administra�on of its business, which is 
given to a court-appointed trustee. All 
creditors, including, without limita�on, 
preferred or secured creditors, must 
submit proof of their claims with the 
receiver. 
Under excep�onal circumstances, a 
debtor's bankruptcy adjudica�on may 
be extended to its shareholders. 

T h e  g e n e r a l  p rov i s i o n s  o f  t h e 
Bankruptcy Law apply to legal en��es 
and individuals with a domicile in 
Argen�na, including, without limita�on, 
business organiza�ons in which the 
government is a shareholder. It also 
applies to foreign legal en��es and 
individuals with respect to their assets 
located in Argen�na. 

As a consequence of the Covid-19 
o u t b r e a k  a n d  t h e  q u a r a n � n e 
established by the Argen�ne federal 
government, the Supreme Court of 
Jus�ce ordered a recess of judicial 
ac�vity. Courts are working remotely 
and for some very specific processes 
and urgent ma�ers only. 
However,  a  few weeks into the 
quaran�ne ,  the  Supreme Court 
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Uchoose S.R.L., and Cofina Agro Cereales S.A.
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In order to mo�vate shareholders to 

grant addi�onal financing during the 

C OV I D - 1 9  c r i s i s ,  t h e  G e r m a n 

Parl iament has not only offered 

GERMAN LEGISLATOR 
DECIDED ON PRIVILEGES 
FOR SHAREHOLDER'S 
FINANCING
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governmental financial aids, but also 

suspended certain rules of the German 

Insolvency Act. Two of these legal 

changes are essen�ally relevant in case 

shareholders intend to grant addi�onal 

financing to their companies: 

According to German Insolvency Law, 

all corpora�ons are obliged to file for 

insolvency in case of (i) illiquidity or (ii) 

over-indebtedness. In case of breaches 

of this statutory obliga�on, the 

management is not only personally 

liable vis-à-vis third par�es, but can also 

be subject to monetary fines or 

imprisonment of up to three years.

Given this legal situa�on, an enormous 

number of filings for insolvency due to 

illiquidity was to be expected during the 

pandemic. Therefore, the German 

Parliament decided to suspend this 

obliga�on un�l 30 September 2020. 

However, the suspension is only 

applicable if (i) the trigger for insolvency 

is illiquidity (not over-indebtedness), (ii) 

the illiquidity was a result of the COVID-

19-pandemic and ( i i i )  there are 



perspec�ves to solve the illiquidity in 

future. 

As the condi�ons described under (ii) 

and (iii) are not easy to prove, the law 

contains a legal assump�on that the 

illiquidity was a result of the COVID-19-

p a n d e m i c  a n d  t h a t  t h e r e  a r e 

perspec�ves to resolve the illiquidity, if 

the debtor was not illiquid as of 31 

December 2019. Therefore,  the 

management is released from the filing 

for insolvency in case of illiquidity, if it 

can show that the company was not 

illiquid on 31 December 2019; then, no 

filing is required un�l 30 September 

2020.

In case of small and mid-cap companies, 

financing is o�en provided by the 

shareholders. In contrast to external 

financing by banks, shareholder's 

financ ings  have some essen�al 

disadvantages in case of the company's 

i n s o l v e n c y .  Fo r  e x a m p l e ,  t h e 

shareholders have to refund any loan 

repayments received from the company 

during the year prior to the filing for 

insolvency. In addi�on, shareholders 

may only receive pro rata payments 

from the insolvency receiver, a�er all 

other creditors of the company have 

been fully sa�sfied, which in prac�ce is 

an extremely unlikely scenario. 

In order to mo�vate shareholders to 

grant addi�onal financing to their 

companies, the German legislator 

d e c i d e d  t o  s u s p e n d  c e r t a i n 

disadvantages during the COVID-19-

pandemic. 

In par�cular, any shareholder loans or 

other financing granted by shareholders 

prior to 30 September 2020 may be 

repaid by the company un�l 30 

September 2023 without any risk for 

the shareholders that these repayments 

must be refunded to the insolvency 

receiver, if the company files for 

insolvency later on. This means that 

N.

K.

L.

M.

those claims of shareholders resul�ng 

from shareholder's financing are s�ll 

subordinated, but that the financing 

may be repaid by the company without 

the risk that those repayments must be 

paid back to the insolvency estate. 

Consequently, shareholders can grant 

addi�onal financing and can be assured 

that this financing will be repaid by the 

company prior to 30 September 2023 

or, at the latest, prior to filing for 

insolvency.

However, it is important to note that 

this privilege does not apply for 

securi�es granted by shareholder to 

creditors of the company. 

 

German Insolvency Law provides some 

specific privileges applicable un�l 30 

September 2020. Depending on the 

further development of the COVID-19-

pandemic, it may well be that this 

deadline is extended. However, the 

details of these privileges are difficult 

and must be carefully reviewed in any 

specific case. 

8

LFNGLOBAL.COM

IN
SO

LV
EN

C
Y &

 R
ESTR

U
C

TU
R

IN
G

O
n-line M

ag
azine

Attorney-at-law

HAVER-MAILAENDER.DE

W
ri

tt
en

 b
y:

Attorney-at-law

HAVER-MAILAENDER.DE



The purpose of the Act is to alleviate 
some of the prac�cal difficul�es faced 
by companies in complying with their 
legisla�ve obliga�ons as a result of 
COVID-19.  To this end, the majority of 
the provisions temporarily amend the 
Companies Act 2014 and the Industrial 
and Provident Socie�es Act 1893 (the 
“1893 Act”).  These provisions will apply 
un�l 31 December 2020 unless 
extended by the Government (the 
“interim period”).

The Act introduces a number of changes 
which will afford welcome flexibility to 
companies in complying with their 
statutory obliga�ons, par�cularly in 
respect of execu�ng documents and 
holding mee�ngs:

Generally, any document which is 
required to have the seal of a company 

affixed to it must be a single document 
signed by one director and the company 
secretary or a second director.  The Act 
provides that during the interim period 
such documents can be sealed and 
signed in counterpart as individual 
documents and these documents taken 
together can be treated as one.

The Act provides that a company that 
was due to hold its annual general 
mee�ng this year can postpone it un�l 
31 December 2020.

The Act further provides that general 
mee�ngs do not have to be held in a 
physical venue but can instead be held 
remotely, either wholly or partly, 
provided that every a�endee has a 
reasonable opportunity to par�cipate.  
The Act makes similar provisions in 
respect of registered socie�es in its 
amendments to the 1893 Act.

Also of note is the Civil Law and 
C r i m i n a l  L a w  ( M i s c e l l a n e o u s 
Provisions) Act 2020 which was signed 
into law on 6 August 2020 and which 
permits unincorporated bodies, such as 
clubs, to hold mee�ngs of its members 
by means of electronic communica�on.

The Act provides that where Directors 
have recommended the payment of a 
dividend and convened a general 
meeting and they subsequently form 
the opinion that due to the actual or 
perceived consequences of COVID-19 
on the affairs of the company the 
dividend should be cancelled or 
reduced they can then accordingly 
withdraw or amend the resolution to 
approve the dividend.
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THE COMPANIES 
(MISCELLANEOUS PROVISIONS) 
(COVID-19) ACT 2020

The Act also contains a number of 
provisions which will help to provide 
breathing space to companies facing 
short-term difficulties as a result of 
COVID-19 but which would otherwise 
be viable:

The Act allows an Examiner of a 
company to seek a further extension 
from the Court of 50 days within which 
to submit his/her report where 
excep�onal circumstances exist in 
r e s p e c t  o f  t h e  c o m p a n y  i n 
examinership.  This is in addi�on to the 
ini�al 70 day period an Examiner has to 
submit a report and the 30 day 
extension that he or she can presently 
seek.  This means that the total period 
of an examinership can be extended to 
up to 150 days.
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“Excep�onal circumstances” include, 
but are not limited to, the nature and 
actual or poten�al impact of COVID-19 
on the company.

During the interim period, the debt 
required for a creditor to commence the 
winding up of a company will be 
increased f rom €10,000.00 for 
individual debts and €20,000.00 for 
aggregate debts to €50,000.00 for 
individual and aggregate debts.

The Act also allows creditors mee�ngs 
to be held remotely during the interim 
period in the same fashion as general 
mee�ngs provided that all a�endees 
have a reasonable opportunity to 
par�cipate in the mee�ng.  Where a 
creditors' mee�ng is to be held either 
electronically, either wholly or partly, 
the Act specifies certain informa�on 
which must be included in the no�ce of 
the mee�ng, including the pla�orm 
being used to host the mee�ng, any 
requirements put in place in order for 
a�endees to iden�fy themselves and 
the procedure being used to conduct 
the mee�ng.

If you have any queries or wish to 
discuss this issue or any relevant 
issues, please do not hesitate to 
contact:

     Mark Homan 
(mhoman@bhsm.ie) or

     Sarah O’Toole 
(sotoole@bhsm.ie) 

in our Insolvency & Corporate 
Restructuring Department or by 
telephone on 01 440 8300.

This  ar t ic le  is  for  genera l 
information purposes.  Legal 
advice must be obtained for 
individual circumstances.  Whilst 
every effort has been made to 
ensure the accuracy of this 
article, no liability is accepted by 
the author for any inaccuracies.
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Since its approval in 2003, the Spanish 
Insolvency Law ("LC")  has been 
modified on 28 occasions, which has 
given rise to inconsistencies in its text, 
problems of interpreta�on and a 
systema�c altera�on of its content that 
had led to a problem of legal certainty. 
The objec�ve pursued with the 
Consolidated Text is, according to the 
Ministry of Jus�ce, "to structure and 
systema�ze a text that successive 
reforms have disordered; to dra� the 
regulatory proposals in such a way that 
they are easy to understand and, 
therefore, to apply, and to eliminate 
contradic�ons -or even duplicated or 
unnecessary regula�ons-". 

We are, therefore, faced with the result 
of the exercise of the authorisa�on to 
the Government to draw up a revised 
text of Law 22/2003, of 9 July, carried 
out by the eighth final provision of Law 
9/2015, of 25 May, on urgent measures 
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BANKRUPCY 
LAW in bankruptcy ma�ers, an authorisa�on 

which, as regards the �me limit for its 
implementa�on, was extended by 
virtue of the third final provision of Law 
1/2009, of 20 February, on business 
secrets. The authorisa�on granted to 
the Government has been given in the 
broadest terms permi�ed by Ar�cle 
85.2 of the Cons�tu�on, thus including 
the power to regularise, clarify and 
harmonise the legal texts being recast. 

The new TRLC has a total of 752 ar�cles 
divided into three books: insolvency 
proceedings, pre-bankruptcy law and 
private interna�onal law. 

The moment when this TRLC was 
approved could not be more convulsive, 
in the middle of an unprecedented 
sanitary crisis caused by the COVID-19 
and the declara�on of the State of 
Alarm by means of the Royal Decree nº 
463/2020, of March 14. It is therefore 
to be expected that there will be a 
significant number of insolvency 
proceedings that will place a difficult 
burden on the Commercial Courts. In 
this regard, Royal Decree-Law 16/2020 
of  28  Apr i l  on  procedura l  and 
organisa�onal measures to deal with 
C o v i d - 1 9  i n  t h e  a r e a  o f  t h e 
Administra�on of Jus�ce (Official 
Gaze�e of 29 April 2020) maintains the 
suspension of the duty to file for 
vo l u nt a r y  b a n k r u pt c y u n� l  3 1 
December 2020, giving debtors more 
� m e  to  m a n a ge  t h e i r  p o s s i b l e 
insolvency situa�on. 

The TRLC will be the basis on which the 
transposi�on into our legal system of 
Direc�ve (EU) 2019/1023 OF THE 
EUROPEAN PARLIAMENT AND OF 
THE COUNCIL of 20 June 2019 on 
preven�ve restructuring frameworks, 
debt relief and disqualifica�ons, and on 
measures to increase the efficiency of 
restructuring, insolvency and debt relief 
procedures will be planned before 17 
July 2021.  This  European norm 
establishes the future lines of Spanish 

bankruptcy law, harmonizing, at 
communi ty leve l ,  the  d ifferent 
procedures and regula�ons regarding 
preven�ve restructuring, insolvency, 
debt exemp�on and disqualifica�on. 
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- Un�l December 31, 2020 (inclusive), 
the debtor who is in a state of 
insolvency will not have the duty to 
apply for the declara�on of insolvency, 
whether or not he has no�fied the 
competent court of the opening of 
nego�a�ons with creditors to reach a 
refinancing agreement, an out-of-court 
se�lement agreement or adhesion to 
a n  a n � c i p a t e d  p r o p o s a l  f o r  a 
se�lement.

- Un�l March 14, 2021 (inclusive), the 
debtor may present a proposal for the 
modifica�on of the agreement that is in 
compliance.

- Un�l March 14, 2021 (inclusive), the 
debtor will not have the duty to request 
the liquida�on of the ac�ve mass when 
it knows of the impossibility of 
comply ing  wi th  the  commi�ed 
payments or the obliga�ons contracted 
a�er the approval of the bankruptcy 

agreement, provided that the debtor 
presents a proposal of modifica�on of 
the agreement and this is admi�ed for 
processing within such term.

- Un�l March 14, 2021 (inclusive), the 
debtor who had approved a refinancing 
agreement may amend the agreement 
that was in force or reach a new one, 
even if not one year has passed since 
the previous approval as provided in 
Ar�cle 617 LC.

- In insolvency proceedings declared up 
to March 14, 2022 (inclusive), those 
derived from cash income from loans, 
credits or other businesses of a similar 
nature, which since the declara�on of 
the state of alarm have been granted to 
the debtor by those who, according to 
the law, have the status of persons 
especially related to him, will be 
considered as ordinary credits, without 
prejudice to the privileges that may 
correspond to them.

-  Su s p e n s i o n  of  t h e  c a u s e  fo r 
dissolu�on due to losses: Losses for the 
y e a r  s h a l l  n o t  b e  t a k e n  i n t o 
considera�on for the sole purpose of 
determining the concurrence of the 
cause for dissolu�on provided for in 
ar�cle 363.1.e) of the LSC. If the result 
for the year 2021 shows losses that 
reduce the net assets to less than half 
of the share capital, a general mee�ng 
must be called by the directors or may 
be requested by any partner within a 

period of two months as from the end 
of the financial year in accordance with 
ar�cle 365 of the aforemen�oned Law, 
to proceed to the dissolu�on of the 
company,  un less  the  capita l  i s 
increased or reduced to a sufficient 
extent.

- A list of proceedings from many areas 
across the Law (labour, administra�ve, 
civil, etc.) will be treated as preferen�al 
proceedings.
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-

For individuals and enterprises facing 
the specter of insolvency in Vietnam, 
there are several op�ons short of full 
bankruptcy for renego�a�ng and 
restructuring debts: both individuals 
and businesses can nego�ate with 
private lenders and banks using 
legislated methods; enterprises that 
are joint stock companies can consider 
a debt/equity swap with lenders; and 
enterprises in general can avail 
t h e m s e l v e s  o f  c o u r t  o r d e r e d 
restructuring through the bankruptcy 
process.

Borrowers dealing with non-credit 
ins�tu�on lenders posses a contractual 
rela�onship between the borrower and 
the lender. When the borrower's 
circumstances change so dras�cally as 
to make performance difficult or 
impossible to conduct, there are 
certain legal criteria which must be met 
by the borrower in order to legally 
request a renego�a�on of the contract 
and effect a restructuring of the loan. 
There are five criteria that must be 
s a � s fi e d  f o r  t h e  c h a n g e  i n 
circumstances of the borrower to be 
considered “basic” enough to jus�fy 
renego�a�on of the contract.

   The circumstances change due to 

V
IE

TN
A

M

objec�ve reasons occurred a�er the 
conclusion of the contract; 
   At the �me of concluding the 
contract, the par�es could not foresee 
a change in circumstances; 
   The circumstances change such 
greatly that if the par�es know in 
advance, the contract has not been 
concluded or are concluded, but with 
completely different content; 
   The con�nua�on of the contract 
without the change in the contract 
would cause serious damage to one 
party; 
      The party having interests adversely 
affected has adopted all the necessary 
measures in its ability, in accordance 
with the nature of the contract, cannot 
prevent or minimize the extent of 
effect. 
Even if the borrower meets these 

criteria, the lender may s�ll refuse to 
renego�ate and the borrower's only 
remaining op�on is to seek remedy at 
court by reques�ng a court ordered 
modifica�on of contract. The court will 
only grant a modified contract if court 
ordered cancella�on will cause more 
harm than enforcement of a modified 
agreement. Thus the bar is high for 
renego�a�ng debt with non-credit 
ins�tu�on lenders in Vietnam.

Credit ins�tu�ons in Vietnam have 
legislated op�ons for restructuring 
loans. It is within the bank's discre�on 
whether to restructure a borrower's 
loan in a permissible way, or to simply 
foreclose on the loan. When a credit 

ins�tu�on considers whether to 
restructure a loan they look at several 
factors. First, they look at the request 
of  the  borrower,  at  the  cred i t 
ins�tu�ons ability to eat the changes 
to the loan contract, and the borrowers 
ul�mate ability to repay the loan on any 
amended terms upon which the par�es 
may agree. If they deem the borrower a 
good risk, they may adjust the periods 
for payment while not adjus�ng the 
term of the loan, or they may adjust the 
term of the loan. 

For shareholding enterprises in 
Vietnam, par�cularly publicly traded 
enterprises, the op�on of conduc�ng a 
debt/equity swap with creditors is 

BEFORE INSOLVENCY: 
RESTRUCTURING DEBT IN VIETNAM   
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restructuring agreements with all the 
creditors of the company.  

For ind iv idua ls  and companies 
opera�ng in  Vietnam who face 
financial difficul�es, there are op�ons 
available to them short of out and out 
bankruptcy. Knowing those op�ons 
and having the courage to approach 
lenders, and the for�tude to deal with 
straitened circumstances for the 
period of �me it takes to make the debt 
good, can assist in returning the 
insolvent and near-insolvent to 
financial security and good credit. 

available. For publicly listed companies 
in Vietnam, a debt/equity swap may 
occur only a�er certain restric�ons are 
sa�sfied related to shareholder 
approval, proper valua�on, and arms-
length trading requirements between 
the enterprise and the creditor. Non-
public shareholding enterprises in 
Vietnam may conduct a debt/equity 
swap using a private placement of 
shares upon similar condi�ons, though 
they may also offer shares of other 
enterprises owned by the indebted 
company or its shareholders or other 
publicly held shares held by the same. 

While it is possible to take a contractual 
issue to the courts as a ma�er of Civil 
Code jurisdic�on, most likely a debt 
held by an enterprise will only reach the 
c o u r t s  i n  t h e  c a s e  w h e r e 
someone–either the creditor, the 
borrower, or another stakeholder (if the 
borrower is an enterprise)–has filed a 
pe��on to  in i�ate  bankruptcy 
procedures with the court. A�er the 
court has accepted a pe��on to ini�ate 
bankruptcy procedures, the creditors 
of the poten�ally insolvent party come 
together for a creditor mee�ng.

During the creditor mee�ng, the 
creditors will discuss the various 
aspects of the debtor's financial status 
including the business status and 
financial posi�on of the insolvent 
enterprise, the results of the inventory 
of assets, list of creditors, list of debtors 
and other necessary contents. A�er 
reviewing this material, and discussing 
the debtor's op�ons for moving into 
the future, the mee�ng of creditors can 
suggest that the court proceed with 
bankruptcy, sell off the debtor's assets, 
and sa�sfy as many creditors as 
possible from the proceeds; ot the 
mee�ng can propose a plan for 
recovering solvency of the business.

A plan for solvency is a nego�ated 
agreement between the mee�ng of 
creditors and the debtor during which 
the debtor will con�nue to operate for 
a given period of �me under the 
observa�on and consulta�on of the 
court, with the inten�on of turning 
their fortunes around sufficiently to 
then be able to sa�sfy the creditors and 
pull out of insolvency into a profitable 
and debt free posi�on. This agreement 
inc ludes  a  mul�-year p lan  and 
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